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STiTREIT OF CUBSTIONS PREGSLTED 


1: The question is whether uncer the District of 
Columbia Coée the ‘ppellant, an accessory being trieé as = 
principal, may be triec, convicteé anc sentencee upon those 
counts the ..ppellee na¢ vreviously Cistissec as against the 
principal actor. 

2. The question is wnether the admission of e 
yeanon into evidence was prejuciciel, here the owner and 
user of saic weapon had previously entered a plea of guilty 


to counts not involving said weapon, and where the owner and 


user was the principal actor — not the .ppellant — in this 


matter. 

3, The question is whether the Court erred in 
denying a motion to suppress, where the evicence did not 
clearly establish that the money and bus tickets were fruits 
of the crine. 

4. Is the jucgment of the lower Court in error, 
where saic jucznent fails to show a vercict of guilty, fails 
to clearly set forth the offenses, end fails to Celineate wmhe- 


ther the sentences cre to run concurrently or consecutively? 
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JURISDICTION...L__ st. TEs. T 
This appeal arises under the District of berunbis 
Code (1967 Edition), Title 11-321. 
The cause came on below as the result of 2 grand 
jury indictment filed October 24, 1966 and an arraignment where- 
in the .ppellant, on the lth day of lovember, 1966, entered a 
plea of not guilty. | 
Thereafter the matter came on for trial on Spril 
12, and .pril 13, 1967 and, after hearing the evidence, the 


jury returned a vereict of guilty on six counts, The tricl 


Court enterecé sentence on.June 2, 1967, anc comitted the ..D- 


| 

nellent to gail. This appeal follovec, 
| 
| 


STTSiOLT OF THs C..53 


| 
This case arose as the result of a robbery on Sep- 


tember 8, 1966, alleged to have been comiitted by tx men 
| 


shortly before six o'cloch in the evening when they enterec 


the premises of the Dupont Launcry at 2535 Sherman sve., i. fey 


in the District of Coluabia; anc, according to the testimony, 


one Culbreth, at the noint of a gun, caused property of the 
Dupont Launéry ané tyo of its esployees to be telen (Tr, 61-64). 

The tritnesses icentifiec the Anvellent, but very 

clearly statee thet he cic not participate in the asscult nor 
he have a veapon (Tr. 68, 70, 127 ane 148). 

The defendant Culbreth as annrehendedc withia ahehort 
period of time, on the 8th day of veptenber (Tr. 125). On the Oth 
of September, shortly after noon, the i.etropolitan Police De- 
partment, armed with a warrant for the arrest of the Appellant, 
made the arrest anc, curing the course of the arrest, searched 
the prenises belonging to a person other than the Appellant, 
ane founé uncer the rug w4+7.00 in cash and two bus tickets to 
hew York City (Tr. 185—191). 

In this posture the matter came on for trial, 
wherein the Appellant's motion to suppress the bus tickets and 
the cash was denied, and the cese proeeeded through its first 
Gay (Tr. 9—48). 

At the beginning of the secone cay of trial the 
Cefenéant Culbreth enteree < plea of guilty to Count 1 of the 
incictaent — that is to say, to the robbery of wary UCenry in 
the sum of ,200.00 in cash (Tr. 171-176). The remaining six 
counts were to be Cismissed as egainst Culbreth (Culbreth Juég‘ient). 
The jury thereunon vas instructed that the cause against Culbreth 
hae been disposece of, anc Culbreth would no longer be in court 


(Tr. 181). 


[2] 


| 
| 
It was ct this point that the aoney, bus ticlets 


: | 
ané gun vere entere¢ into evicence, anc the jury was instructec 
| 


thet Culbreth "ss the vrincipal sctor, but that the aypellant —_ 
| 


if the jury chose to believe that he was involvec — yas equally 
| 
| 
| 


guilty es on ai¢er ane abettor (Tr. 185,190, 223-224). | The jury, 
: : sits ws | ; 
upon deliberation, returnec with a vercict of cuilty on ell six 


counts given to it agzinst the Appellant (Tr. 236-237). 


STTEZET OF POTTS | 
1. “here a principal actor entered a plea of 
guilty upon one count, with the remaining counts to be dis- 
missed, the aider ané@ abettor should not be triec upon those 
counts the Government dismisses as against the principal actor. 
—(wWith respect to Point 1 Appellant desires the Court to read 
the following pages of the reporter's transcript: 69-70, 73, 
96, 98-99, 148, 171-176 and 224-230]. 
2, ‘here the Government chooses to Cismiss charges 
involving the use of a treanon against the person owning ane 
corrying the weapon, the introcuction of that woanoe ister 
against the aicer and cbettor is prejucicial «mere thle weapon 
plays no part in the case at the tine of introcuction.—[‘ ith 
respect to Point 2 Appellant cesires the Court to reat the 
following peges of the reporter's transcript: 73, 176 anc 185]. 
3. where there is no showing that the money and 


| 
bus tickets seizeé at the tine of a lawful arrest were fruits 


of the crime, said evidence shoul¢ have been suppressed and 


not receive¢ in evicence.—[Wwith respect tuo roint 3 Appellant 
Cesires the Court to ree¢ the following pages of the reporter's 


transcript: 6-13, 21, 24, 27-28 and 185]. 


4. The juéguent upon which the Appellant is cur- 


rently incarcerated is not correctly crawn.—[With respect to 


Point 4 Appellant cesires the Court to read the Judgnent]. 
UMMARY OF ARGUMENT 


1. The law of the District of Columbia provides 
thet one who aids'ané¢ abets in the commission of a crime is as 
guilty as the principal, and the conviction of a principal is 
not a prerequisite to the conviction of an aidger ance abettor 

However, Annellant seelts to nersuace the Court that, 
where the Governnent onenly anc Inorrinsly Cciswtisses a cause 
agoinst the principal actor, it shoul¢ not be allovec to pro- 
ceee against the aider and abettor on those charges so dismissec. 

2. After the principal actor, who used and dis- 
played a weapon, had charges concerning the weapon dismissed 
against him, it was prejudicial to allow the weapon into evi- 
¢Cence, and especially so when none of the prosecution's wit- 
nesses connected the Appellant with the weapon. 

3. At the tine of the Appellant's arrest he was in 
the apartment of a person not testifying in this cause, and 
money and bus tickets found under the third person's rug were 
introduced as evidence without connection to this case being 


clearly shown. 


4. The jucznent upon which the Appellent jvas 
sentenced and upon which he is now incarcerate¢c feils to clear- 
ly Celineate the charges upon which the Appellant was foune 
builty, fails to show thet it is a verdict of guilty, ané 
feils to show whether the sentence is for one or nore |counts, 
whether it is a concurrent or consecutive sentence onde, LtTLt 
is consecutive, “en each term is to begin. The error Lies 


in the verueness of the fori of tha jucsrent. 


ARGUIELT 
1 


Where the Charges iAcainst the Principal 
Aetor Lre Lisiaissec, the Governzent 


| 
Shoule hot prosecute the ficer anc zbettor As) 
Principal On Those Saze Charges | 


Appellant conceces that the law of the District of 


Columbia peraits the prosecution of a person aiding and abetting 
the princip2l defender and he may be charged as a priheipal— 
District of Columbia Code (1967 Bdition), Title 22-105. 
It is equally clear that the law of this juriséic- 
tion allows the conviction of an aider anc abettor, even though 
the principel actor is ecquittec¢.—Cross v. U.5., 122, U.S. app. 


B.C, 380—352, 31% Fee. 20 Sie (1065). 


| 
In Cross, supra, the annellant trere contencec that 


a 


the only person expressly icentifi a princincl hac been 

eequittec, enc that thus t siding 2 abetting instruction of 
i 
| 
| 
I 


the Court was error. The Court in that case renlie¢: 


"Nowever, in Gray v. need 104 U.5. 2p 


p. |! 
(1953), 260.Fed. 26 483 (1958) we held 


one of tro mersons niie¢ in the perigee Ries £5 

nrincip-ls coul¢ be convictee as cieer anc 

abettor, notuithstarcing thet the “otns r niece 
srincinel hae been acauittec. This court, 

quotins languace fro: the Fourth Circuit, saic 

thet ‘conviction of the principcl actor is not 

apr erequisite to the conviction of the aicer 

anc abettor.' It need only be estcblishec 

that the ect constituting the offense vas in 

fact cowniitted by sorieone.!" 

Thus it is clear that, where there is a trial ance 
where the icentification problems sre such that the jury would 
be hard-presse¢ to pinpoint the principal offender, as in 
Cross, the jury is entitled to convict an aicer anc abettor 
while acquitting one charged as a principal. 

This case presents 2 different view of the problem. 
Here there was no problen of identification. Here the wit- 
nesses did not see the Appellant harm anyone. In fact, all 
three prosecution! syewitnesses were very clear as to who was 
the principal anc who was the aider anc abettor. There was 
no Gefense testinony. .fter the evicence cane in the princincl 
actor enterec a plec of suilty to Count 1 of a seven-count 
incictrent. The other counts vrer2 Cistisseé (Culbreth Jucgnent). 
The tricl continued es to Counts 1 through 6 for the Appellant, 
Count 7 not involving the Appellent here. 

Unéer comzon lav the accessory could not be tried 
before the principal offender. This rule on its surface seems 


to have been changeé by a District of Columbia law (see Cross 


v. U.S., supra). However, it seens manifestly unjust to allow 


a perpetrator of a crime to comnit the same, brandishing a weapon, 


placing innocent bystanders in jeopard¢y and fear, and then 


: 
letting the saic vrincipel offencer so scot-free on those 
charges anc requiring the cicer anc ctettor to bear the full 
brunt of the prosecution. 

The common la‘, view, therefore, appears to be the 
better view under the situation presentec here. At common lav, 
where the accessory would not be triec before the principal, 
the pardon of the principal before the conviction svclanted the 
trial of the accessory.—Goff's Case (Bibithe's Case), in 
4% Coke 43(b); 76 Reprint $91. Goff was mortally cispatched by 
Bibithe, anc Goff's heirs causec an action to be brought 


against Bibithe as principal and against iloell Davie as an 


| 
accessory before the fact, and David ap Thomas as an accessory 
| 


after the fact. Bibithe enterec « ples of not guilty, was 
found guilty of manslaughter, ané "had his clergy" all before 
the trial of the accessories. Upon the facts aveilable to this 
counsel, having clersy was a means of penance anc purging one- 
self of a nortal sin of conviction, ance fincing an analogy _ 


at least in the minc of counsel — in the current practice of 


entering a plea to certain counts of an indict:zent in exchange 
for having others diszissec; and the Court hele in Goff's Case, 
supra: 
"4c. . « « « » if the principal upon arraignment 
confesses the felony and before jucgnent obtains 
2 parcon or has his clergy allowed, the accessory 
thereby is discharged.” 
This is the precise point here raised. 
During the trial of the instant cause Culbreth con- 
fessed that he had committed the robbery anc in effect confessed 


that he had committed the crime as charged in its entirety; anc 


(7) 


before juégment was hac he obtaine¢ the parcon of the vourt, in 
thet the Court allowed the prosecution to Cisniss six of the 


seven counts of the indictnent (Tr. 171-176; elso see Culbreth 


a 


Judgient). Therefore, the accessory snoulé be Ccischargec. 


It is beyoné any coubt that the Court thought of 
Taylor cs other th: “4 aecessory, for her inctructions ‘rere 
evplicit in that recare. 

The fairness of the Coctrine is illustratec when 
one consicers tuat Culbretnh — the true culvrit, the an with 
the weanon anc the an vmno struc! the witnesses — served no 
tiie for his crime, while Taylor — if one believes the witnesses 
— was merely stencing by and dic nothing to harm the witnesses. 
Yet Taylor bears the entire brunt of Culbreth's crine. 

since Goff'sCase there is a Girth of law on this 
subject, yet in those centuries the spirit of fair play has 
preveiled. Thus, if the Government does not wish to prosecute 


the principal, it should not be allowed to prosecute the aider. 


ieee 


The 4enission of the Weapon jifter Culbreth W.s No 
Lonver Involvec in the Case ias Prejucicisl 


5 


% Cy 


after Culbreth hac ple-scee suilty the trial vroceacec 
ocainst the Appellant, anc «rithin « matter of ninutes Letective 
George Luzphy testified that es ¢ newer of the Netropolitan 
Police Lepartment he anc Detective Dory of the Metronoliten 
Police Department went with irs. itlamlin ane Donalé slexandcer to 
urs. Hamlin's home wherein they pickee un a pistol belonging to 
Culbreth and, over the objection of counsel, the pistol was 


identifzed as an active weapon anc was identified as the weapon 


[8] 


usee in the crine cherzeé (Tr. 175 ane 181-155). 
It is clear in the District of Coluxdi. that, nae 
Yaylor hac possession of the veapon, it sould heave been aciwis- 
sible in evicence.—liorton v. U.8., 67 L.S. pn. B.C “135, 103 
Pea. 2c S44 (1650). | 
It is ecually clear that, ha¢ Culbreth ben in the 
case, the aemission of tne vveapon in evicence would heve been 
proper.—horton, supra. | 
“nat is not clear is why the Government dismissed 
the case against Culbreth concerning the weapon, and ben used 
the weapon to prove its case against Taylor. 
The witness, Mary Julia Henry, testified that Ap- 
pellant dic not have a weapon; the witness, Jimmie Hairston, 
testified that Appellant did not have a weapon; and the witness, 
“Walter Charles Lewis, testified that the Appelknt did! not have 
2 weapon (Tr. 63-64, 123, 127 ane 130-131). There ves no reason 
for this ‘roanon to be introduceé@ in evicence, where there was no 
evieence to show the nossibility or pnrobability that lopellant 


/ & weapon. 


The Court Brrec in Denyi 


une in Later Aemitting the ioney ane 
Bus Tickets Into Evidence 


| 
At the beginning of the trial Appellant's! then coun- 
sel moved to suppress as evidence the 47.00 in cash end two bus 
tickets taken from under a rug in the room where Appellant was 


putting on his clothes (Tr. 186). The evidence indicated that 


the room belongec to one White and was not the usual place of 


abode of the Appellant. There was no showing where the $47.00 
| 


| 
[9] ! 


ene fron nor who murcheseé the bus ticvets (Tr. 37). In feet, 
he evicence inciestec that the money was not markec ane that the 
only thing peculiar «bout the money vas that it vas hicden uncer 
arug. There wes nothing peculicr or outstancing about the 

soney itself (Tr. 189-190). In fect, there was no way of telling 
that the roney cane from the Dupont Launcry, ene there was noth- 
ing unusual ebout the bus tickets themselves. However, both ex- 

hibits were allowed into evidence, and the notion to suppress 

hac previously been denied. 

The fact of the arrest is equally clear, and may be 
simply stated that the police enterec the premises with a lawful 
warrant for the arrest of the Appellant ane that, while in the 
process of arrestin: the Appellant , they searched the irmeciate 
preiises. The volice have a right to search the person of the 
one arreste¢ cs cn incident to levful arrest.—Swan vs L.u., 54 


Epp. D.C. 100, 295 vec. 921 (1923). 


Lnon naling such a search the officer may seize any- 


thing foun¢ upon the arreste¢ person or in his immediate control 
ane the possession of which is unlawful; and he ay take fron 
the arreste@ person anything thet right endanger the officer's 
safety or that of the public or that which might enable the 
prisoner to escape.—Skinner v. State, 65 Okla. Crin. 371, 8&7 
Pac. 2¢ 341; and Agpello v. U.S., 269 U.c. 20, 70 Law Zc. 145, 
46 Sup. Ct. 4, 51 A.L.R. 409. 

The right to take property fron an arreste¢c person 
is thus linite@é. Based on these tests the Covernment should 
not have been elloved to use the seizec material in evicence. 


Conce@ing that ct the tine of the arrest the persons with the 


{10] 


thet they nev that the oney 


Appellant on the prenises ¢ 
and bus ticlets were uncer the rug, there was absolutely no 
wey to connect the “47.00 to the robbery or, for thet matter, 
the bus tickets. The only grounds for holding the anes ane 
bus tickets that one coul¢ conceive of is that they night ef- 
fect an escape — anc even then, with four police erticers ane 
one prisoner, tnat probsbility is Ccoubtful. 


The simple fact reiains that, putting into evicence 


thee w47.00 in cash ané tivo bus tickets, accomplished |no nore 
| 


than to suggest to the jury thet this vas part of the money 


stolen ane that the bus ticiets had been procurec with stolen 

money, vnen in fact there wes no evidence to this point. 
| 

Zw 

The Court zrrec_in Its Jucgnent of June 1967 

The judgment of the Court entered on June 


and filee on June 7th, was incorrect and does not follow the 


instructions founc on the for. 


The Fe@eral Rules of Criminal Procedure (Rule 32) 


provides: 


"A djuéenent of conviction shall set forth| the 
plea, the vercict or findings, an¢ the adcjuci- 
ection anc sentence."—Rule 32(b) 


| 
In this case the judgment coes set forthetheeplea, 
| 
but coes not set forth the vercict or findings, 


set forth vith particulsrity the charszes. iere ther?! 
| 


counts. .ovever, the vercict reacs: 
"Robbery —22 D.C.C. 2901; assault with Intent 


to Cummit Robbery — 22 D.C.C. 501; Assault with 
A Dangerous Weapon — 22 D.C.C. 502." 


This judgnent Coes not seem to have been entered in accordance 
| 


{11] | 


: a Seat tah ptate 
with the Cictates Oi +Use Jeo 


sentence be set forth, ane on the forn stylee "Judgnent 


Sorruitnent (Rev. 7-52) Cr. Fort: .0. 25," the instruction 


recuires three things to be Cone ynen entering = sentence: 
One, tne vourt shoulc eater the sentence or sentences speciry- 

= any count; seconcly, st<te mhether the sentences are to be 
concurrent or consecutive ene, if consecutive, when each sen- 
tence shoulé begin with reference to the preceding terms; anc, 
thirdly, whether the gefeneant is to be further imprisonec until 
payment of 2 fine. 

Again, remembering that the indictment was in six 
counts, there is no determination from the record the counts 
specified, nor can we tell from the sentence of twenty uonths 
to five years whether this is a concurrent sentence upon each 
count or consecutive sentences upon separate counts. 

CONCLUSION 

The Appellant respectfully submits that the jucg- 
ment of conviction should be overturned an¢ thet the uatter 
shoule be renancec for « nov trial on Count 1, ane « ciszissesal 


as to Counts 2, 3, 4, 5 one ¢. 


Respectfully subiittec, 


BLAINE P. FRIEDLANDER 
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806 - 15th Street, i. W. Dlaine °. Friedlander 
Washington, D. C. 20005 

Court Appointee Attorney 
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QUESTIONS PRESENTED 


I 


Whether, under 22 D.C. Code § 105, appellant may be 
convicted as an aider and abettor where the evidence es- 
tablished that the principal committed the acts constituting 

‘the offenses charged and appellant knowingly associated 
himself with the criminal venture, notwithstanding that 
some of the charges were dismissed as to the principal? 


I 


Whether after placing appellant under arrest and while 
conducting a search of the immediate premises, the offi- 
cers could seize as mere evidence $47 and two bus tickets 
to New York dated September 9, the day following the 
robbery, which they found under a rug in appellant’s bed- 
room after appellant said there was no money on the 
premises and subsequently disclaimed any knowledge or 
ownership of the items? 


Tit 


Whether after having been convicted of robbery, assault 
with intent to rob, and assault with a dangerous weapon, 
appellant was validly committed pursuant to a general 
sentence of twenty months to five years? 


INDEX 


Counterstatement of the Case ........------------——-—---sceereeere eee 
Constitutional Provision, Statute and Rule Involved ———..... as 
Summary of Argument 

Argument: 


I. Under 22 D.C. Code § 105, appellant may be convicted 
as an aider and abettor where the evidence established 
that the principal committed the acts constituting the 
offenses charged and appellant knowingly associated 
himself with the criminal venture, notwithstanding 
that some of the charges were dismissed as to the 
principal 


. After placing appellant under arrest and while con- 
ducting a search of the immediate premises, the officers 
could seize as mere evidence $47 and two bus tickets 
to New York dated September 9, the day following 
the robbery, which they found under a rug in appel- 
lant’s bedroom after appellant said there was no money 
on the premises and subsequently disclaimed any 
knowledge or ownership of the items 


. Having been convicted of robbery, assault with intent 
to rob, and assault with a dangerous weapon, appellant 
was validly committed pursuant to a general sentence 
of twenty months to five years. Mistakes, if any, in 
the judgment and commitment papers are not grounds 
for reversal but may be remedied by order of the court 
pursuant to Fed. R. Crim. P. 36 


Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,081 


WILLIAM TAYLOR, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of Proceedings 


On October 24, 1966, appellant, William X. Taylor, and 
Tennyson Culbreth were charged jointly in a six-count 
indictment with two counts of robbery, one count of as- 
sault with intent to commit robbery, and three counts of 
assault with a dangerous weapon, in violation of 22 D.C. 
Code §§ 2901, 501 and 502, respectively. In a seventh 
count in the same indictment Culbreth was separately 


(1) 


2 


and individually charged with carrying a dangerous 
weapon in violation of 22 D.C. Code § 3204.2 

At arraignment appellant and Culbreth entered pleas 
of not guilty on all counts. On April 6, 1967, appellant 
filed a motion to suppress certain items, namely “$47.00 
in cash and two Trailways bus tickets to New York City”, 
seized by the four arresting officers from under a rug 
in the apartment where appellant was taken into custody. 
Appellant asserted as a basis for his motion that, while 
the officers were armed with a warrant for his arrest, 
the search was made without probable cause, was explora- 
tory in nature, and made without a search warrant. (Tr. 
9-47). Following a hearing, this motion was denied by 
District Court Judge Matthews on April 12, 1967 (Tr. 
47). 

The trial before a jury began on April 12, 1967, and 
lasted two days. On the second day, Culbreth withdrew 
his plea of not guilty and entered a plea of guilty to count 
1 in the indictment, the robbery count (Tr. 171). The 
Government dismissed the remaining six counts against 
Culbreth and the jury was instructed that the cause 
against him was disposed of and he would no longer be 
present in court (Tr. 180-181, 232). The trial resumed 
with respect to appellant and concluded on April 13, 1967 
when the jury rendered a verdict of guilty as charged 
(Tr. 236-237). Subsequently, appellant was sentenced to 


1 The first and second counts charged robbery, alleging the taking 
by force and violence of about $200 in money, the property of 
Dupont Laundry and Cleaners, a body corporate, from the person 
and immediate actual possession of Mrs. Mary Henry, an employee 
of that entity, and, the taking of about $20.00 in personal money 
from the person of Walter G. Lewis, also an employee of Dupont. 
The third count charged assault with intent to commit robbery and 
was based on an attempt to take by force and violence valuable 
property belonging to, and from the person of another Dupont 
employee, James Hairston. The fourth, fifth, and sixth counts 
charged assault with a dangerous weapon, 2 pistol, of Mrs. Mary 
Henry, Walter C. Lewis, and James Hairston. The final count, 
against Culbreth alone, alleged that Culbreth carried a dangerous 
weapon, a pistol, capable of being concealed on or about his person 
without a license issued therefor. 
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imprisonment for a period of twenty months to five years. 
This appeal followed. 


The Government’s Case 


At about 5:50 p.m. (just prior to closing time at 6:00 
p.m.) on September 8, 1966, two men, later identified as 
appellant and Culbreth, together entered the Dupont 
Laundry and Cleaners located at 2535 Sherman Avenue, 
N.W., District of Columbia (Tr. 56-57, 60-62, 87-92, 139). 
The cleaning establishment was then occupied by three 
employees, Walter C. Lewis, the manager of the store, 
Mrs. Mary Henry, and James L. Hairston (Tr. 59, 120- 
121, 186-138). One of the men, identified as Culbreth, 
approached the service counter and requested shirts in 
the name of “Williams” (Tr. 62-68, 90-92, 122-123, 127, 
139-140).2 Mrs. Henry checked in the alphabetized in- 
voice file but found nothing listed under the offered name 
and suggested that they return the following day, as it 
was approaching closing time, and she would check fur- 
ther (Tr. 62-63, 90-92, 122-128, 127, 139-140). At this 
point, Lewis, who had just come from locking up the rear 
area of the store, was in the process of using the tele- 
phone situated on the wall alongside the counter, when he, 
and Mrs. Henry, saw Culbreth open the counter gate and 
dash quickly around the counter to the employee side (Tr. 
62-63, 90-92, 122-123, 127, 139-140). Culbreth produced, 
and made threatening gestures with, a small caliber pis- 
tol, silver in color with white hand grips (Tr. 63-67, 78, 


2 Mrs. Henry and Hairston identified Culbreth later that evening, 
after he was arrested, at the 18th Precinct Police Headquarters, 
as the subject who carried the pistol (Tr. 74, 104-106, 117, 125). 
Lewis also identified Culbreth, along with Mrs. Henry and Hairston, 
the day following Culbreth’s arrest at his hearing (Tr. 143). All 
of the witnesses identified appellant as Culbreth’s cohort in the 
offense when the arresting officers brought him back to the scene 
of the crime, the Dupont Laundry, immediately after his arrest 
(Tr. 75, 143-144). Both Culbreth and appellant were again posi- 
tively identified at trial by Lewis, Mrs. Henry and Hairston, as the 
perpetrators of the offense (Tr. 60-61, 64-65, 116, 124, 138-139). 
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93-94, 99, 123, 140, 147). He then demanded “give me 
all the money”, and ordered Mrs. Henry to open the cash 
register and the safe while he placed the others in a line 
against the counter (Tr. 64, 67-69, 123, 140-141). Mrs. 
Henry complied and handed over to Culbreth a sum of 
about $200, the money collected for the day’s receipts, 
and explained that nothing remained in the other safe 
(Tr. 67-69, 130, 141). Dissatisfied with Mrs. Henry’s 
response, Culbreth requested his companion, appellant, 
who was standing on the customer side of the counter, to 
“get the rest of it” and “check the register, man, and 
see if all the money is out” (Tr. 69, 141, 150). Appellant 
then made his way around the counter and secured all of 
the remaining money, the loose change in the register (Tr. 
69, 94-96, 141, 150-153). 

Appellant and Culbreth next focused their attention on 
Lewis and Hairston both of whom were in slightly bent 
over positions with their hands on the counter. Culbreth 
searched Lewis and removed from his right rear pocket 
a wallet containing $20 in cash (Tr. 69, 123, 141). He 
confiscated all of the money and threw the empty wallet 
to the floor (Tr. 70, 128, 141). Culbreth also seized Hair- 
ston’s wallet; however, upon finding it barren of money, 
he kicked Hairston in disgust and thrust his wallet to the 
floor. (Tr. 70, 123, 141). Culbreth then forced all three 
of the robbery victims into the vault safe and locked the 
door (Tr. 70-73, 128, 134-185, 141-142, 149). After hear- 
ing appellant and Culbreth leave the establishment 
through the front door, Lewis and Hairston opened the 
vault door from within and immediately notified the po- 
lice by telephone (Tr. 142-148, 154). 

Upon arriving at the scene in response to Lewis’ call, 
Detective Louis Blancato and George W. Dunphy, Rob- 
bery Squad, Metropolitan Police Department, interviewed 
Lewis, Mrs. Henry, and Hairston (Tr. 124-125, 132, 143, 


3 This pistol was designated Government Exhibit No. 1 at the trial 
and identified as the same weapon weilded by Culbreth during the 
commission of the crime (Tr. 73-75, 184). 
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154-159). Lewis described the subjects as two Negro 
males, one (later identified as Culbreth) being about 19 
years old, five feet nine inches tall and weighing approxi- 
mately 150 pounds, wearing a white hat, possibly a rain 
hat, with a black and red band, green pants and armed 
with a 22 caliber pistol, silver in color with white hand 
grips; the other (later identified as appellant) was about 
25 years old, five feet ten inches tall, with light skin, 
needing a haircut, and wearing gold-colored shirt and 
pants (Tr. 148, 154-159). Mrs. Henry related that one 
of the men (appellant) had unusual bushy hair and the 
other wore a cap (Culbreth) (Tr. 99-103, 106, 108-113, 
116-119). Hairston stated that he had seen the subject 
who carried the pistol several times in the neighborhood 
of 14th Street, N.W., and that his name was Tennyson 
Culbreth (Tr. 124-125, 132). Hairston also informed the 
officers that the other subject was named William Taylor 
and that he knew him when “Taylor was working up at 
St. Stephen’s under Mr. Brown” (Tr. 124-126, 182). 

Hairston later accompanied Detectives Dory and Child- 
ers in their cruiser while they patrolled 14th Street in an 
effort to locate the suspects (Tr. 125-126, 133, 163-165). 
It was about 8:30 p.m. when Hairston pointed out and 
identified Culbreth to the officers, as Culbreth was walk- 
ing on the corner of 14th and Fairmont Streets, N.W. 
(Tr. 125, 188, 165). Culbreth was immediately appre- 
hended by the detectives and, after being advised of the 
charges against him as well as his constitutional rights, 
he was placed under arrest and transported directly to 
the Thirteenth Precinct (Tr. 125, 163-165). 

At 8:15 a.m. on the day following the offense, pursuant 
te information received from Mrs. Hamlin, Culbreth’s 
mother, Officers Dunphy and Dory proceeded to 2804 14th 
Street, N.W., District of Columbia, to retrieve the pistol 
used by Culbreth during the commission of the crime 
(Tr. 182). The officers were accompanied by Mrs. Ham- 
lin and Donald Alexander, Culbreth’s cousin and the 
owner of the weapon, both of whom resided at that ad- 
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dress, and who turned over to the officers a 22 caliber 
A&G Brevetto automatic with white handle grips, bearing 
serial number 118732 (Tr. 182). Officer Dunphy identi- 
fied the weapon at trial and testified that it was opera- 
tional at the time of its recovery (Tr. 184). Arrange 
ments were also made on the morning of September 9 to 
obtain a warrant for appellant’s arrest (Tr. 32-33). 

Officers Blancato, Dunphy, Dory and Childers executed 
the warrant at 1:20 p.m. on September 9, 1966, at 752 
Newton Place, N.W., District of Columbia (Tr. 10-11, 24, 
33-86, 186). They located appellant in a bedroom at that 
address, the registered residence of Robert S. White, with 
whom appellant was living at that time, and arrested 
him at 1:20 p.m. (Tr. 10-11, 18-19, 24, 33-36, 186). After 
being advised of his constitutional rights, appellant was 
asked if he had any money in the house and offered a 
negative response (Tr. 12-13, 34-37, 42-48, 188). How- 
ever, while appellant, who was clad in shorts when the 
officers arrived, was getting dressed, the officers made a 
search of the bedroom in the presence of appellant, White, 
and one John E. Mason, a friend (Tr. 13-19, 27, 36-38, 
44-45, 186-187). The officers uncovered from beneath 
a carpet $47 in assorted bills and two Trailways bus 
tickets, dated September 9, to New York City, but ap- 
pellant denied any knowledge or ownership of these items.‘ 
(Tr. 20-23, 36-39, 186-188). These items were properly 
identified and admitted into evidence at trial after being 
designated Government Exhibits No. 2 and No. 3, respec- 
tively (Tr. 187-188, 190). At 2:15 p.m. on September 9, 
1966 appellant was taken before the United States Com- 
missioner. 

Appellant offered no evidence at trial. 


+We note that the record reflects that the Government had 
available to it but did not use admissions made by appellant after 
his arrest (Tr. 233-234). 
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CONSTITUTIONAL PROVISION, STATUTE AND RULE 
INVOLVED 


The Fourth Amendment to the Constitution of the 
United States provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


Title 22, District of Columbia Code, § 105, provides: 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or 
aiding or abetting the principal offender, shall be 
charged as principals and not as accessories, the in- 
tent of this section being that as to all accessories 
before the fact the law heretofore applicable in cases 
of misdemeanor only shall apply to all crimes, what- 
ever the punishment may be. 


Rule 36, Federal Rules of Criminal Procedure, provides: 


Clerical mistakes in judgments, orders or other 
parts of the record and errors in the record arising 
from oversight or omission may be corrected by the 
court at any time and after such notice, if any, as 
the court orders. 


SUMMARY OF ARGUMENT 


I 


Appellant contends that he cannot be adjudged an aider 
and abettor on charges which have been dismissed against 
the principal, even though there was ample evidence es- 
tablishing that the principal committed the acts consti- 
tuting the crimes charged and appellant knowingly asso- 
ciated himself with the criminal venture. It is clear, 
however, that conviction of the principal is not a pre- 
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requisite to conviction of the aider and abettor. All that 
is necessary is that the evidence be such that it is estab- 
lished that the act constituting the offense was in fact 
committed by someone, and that one knowingly associated 
himself with the criminal venture. 


II 


Conceding that his arrest was lawful, appellant argues 
that $47 and two bus tickets found concealed under a 
rug in his bedroom were not the kind of items that can 
properly be seized pursuant to a lawful search. We think 
there was a nexus between the items seized and criminal 
behavior within the meaning of Warden v. Hayden, 387 
U.S. 294 (1967). The $47 was found the day following 
the robbery with two bus tickets to New York dated that 
very day concealed under a rug in appellant’s bedroom 
after appellant had said there was no money on the prem- 
ises. Under these circumstances we think it was reason- 
able for the officers to infer that the money found was loot 
from Dupont Laundry. Since the two bus tickets were 
dated that day and were discovered with the money, we 
think it was reasonable for the officers to infer that they 
evidenced intended flight. 


Tir 


The record clearly indicates that appellant was con- 
victed of robbery, assault with intent to rob, and assault 
with a dangerous weapon and was committed pursuant to a 
general sentence of 20 months to five years. Appellant’s 
apparent assertion that the judgment and commitment 
papers contain clerical errors is not grounds for reversal 
but may be the subject of a motion filed pursuant to Fed. 
R. Crim. P. 36, in the District Court, which provides for 
the remedying of clerical mistakes in judgments arising 
from oversight or omission. 


) 
ARGUMENT 


L Under 22 D.C. Code § 105, appellant may be convicted 
as an aider and abettor where the evidence established 
that the principal committed the acts constituting the 
offenses charged and appellant knowingly associated 
himself with the criminal venture, notwithstanding 
that some of the charges were dismissed as to the 
principal. 


Appellant argues that he cannot properly be found 
guilty as an aider and abettor on those counts of the 
indictment returned against him and Culbreth but which 
were dismissed as to Culbreth when Culbreth entered a 
plea of guilty on one count—a robbery count. In short, 
appellant contends that he cannot be adjudged an aider 
and abettor on charges which have been dismissed against 
the principal, even though there was ample evidence es- 
tablishing that the principal committed the acts consti- 
tuting the crimes charged and appellant knowingly asso- 
ciated himself with the criminal venture. We think ap- 
pellant’s argument is frivolous. 

Under 22 D.C. Code $105 aiders and abettors are to 
be charged as principals, and under this Court’s decisions 
in Gray v. United States, 104 U.S. App. D.C. 153, 260 
F.2d 483 (1958) and Cross v. United States, 122 U.S. 
App. D.C. 380, 354 F.2d 512 (1965) it is clear that con- 
viction of the principal is not a prerequisite to conviction 
of the aider and abettor. All that is necessary is that the 
evidence be such that it is established that the act con- 
stituting the offense was in fact committed by someone, 
Gray v. United States, 104 U.S. App. D.C. at 154, 260 
F.2d at 484; Cross v. United States, 122 U.S. App. D.C. 
at 382, 354 F.2d at 514; and, that one knowingly asso- 
ciated himself in some way with the criminal venture. 
Long v. United States, 124 U.S. App. D.C. 14, 360 F.2d 
829 (1966). Appellant does not contend that the evidence 
below was insufficient to establish the acts constituting 
the offenses of which he was found guilty and appellant 
admits his knowing association with the crime in his 


% 
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brief. App. Br. at 6. Because we do not think there can 
be any doubt concerning the sufficiency of the evidence 
as to these acts and appellant’s knowing association with 
the principal in perpetrating these acts we think Gray, 
Cross, and Long dispose of appellant’s contention.° 


Il. After placing appellant under arrest and while con- 
ducting a search of the immediate premises, the officers 
could seize as mere evidence $47 and two bus tickets 
to New York dated September 9, the day following the 
robbery, which they found under a rug in appellant’s 
bedroom after appellant said there was no money on 
the premises and subsequently disclaimed any knowl- 
edge or ownership of the items. 


(Tr. 1-19, 18-28, 27, 32-39, 42-45, 186-188) 


Appellant argues that the $47.00 and two Trailways 
bus tickets to New York found under a rug in the room 
where appellant was arrested were improperly admitted 
in evidence. App. Br. at 9. Conceding that his arrest 
was lawful, appellant argues that the $47.00 and the bus 
tickets are not the kind of items that can properly be 
seized pursuant to a search incident to a lawful arrest 
(App. Br. at 9-10).* In asserting this proposition appel- 


5 Appellant’s contention that it was error to admit the principal’s 
pistol in evidence against him, the aider and abettor, is also com- 
pletely devoid of merit. Appellant as an aider and abettor is as 
responsible for the acts of the principal as if he, the aider and 
abettor, did them directly. Allen v. United States, 103 U.S. App. D.C. 
184, 257 F.2d 188 (1958); Williams v. United States, 94 U.S. 
App. D.C. 219, 215 F.2d 35 (1954). Appellant concedes that the 
pistol was admissible against the principal under this Court’s 
decision in Morton v. United States, 87 U.S. App. D.C. 185, 183 F.2d 
844 (1950). App. Br. 9. No more need be shown. 


¢ Appellant appears to argue alternatively that the $47.00 was in- 
admissible because it was not sufficiently identified as loot from the 
robbery; and, that the bus tickets were inadmissible because they 
had no probative value. At trial, however, appellant did not object 
to the admissibility of these items on these grounds. Accordingly, 
he may not urge these as grounds to support his contention of 
inadmissibility here. See United States v. Indiviglio, 352 F.2d 276 
(2d Cir. 1965) (en banc), cert. denied, 383 U.S. 907 (1966). 


ll 


lant apparently relies on what used to be the distinction 
between mere evidence, on the one hand, and fruits, in- 
strumentalities or contraband, on the other. Since Warden 
v. Hayden, 387 U.S. 294 (1967), such a distinction has 
no legal vitality. Appellant’s argument must fail if there 
was “a nexus... between the items... seized and crim- 
inal behavior * * *,” that is, if there was probable cause 
“to believe that the evidence... [seized] will aid in a 
particular apprehension or conviction” Warden v. Hayden, 
supra at 307. 

We think the record clearly shows that the officers con- 
ducted the search in an effort to locate loot taken in the 
course of the Dupont Laundry robbery and that the money 
recovered under the rug was found under circumstances 
which tended to prove it was loot. And, we submit that 
the bus tickets found with the money were evidence of 
intended flight 7 and, as is the case with the money, quali- 
fied as mere evidence. The circumstances surrounding the 
search were as follows. 

On the morning of September 9, 1966 a warrant was 
obtained authorizing appellant’s arrest (Tr. 32-33). At 
about 1:20 p.m. that same day Officers Blancato, Dunphy, 
Dory and Childers located the appellant and executed the 
warrant at 752 Newton Place, N.W., District of Colum- 
bia, where he was residing at the time with Robert 8. 
White, in whose name the apartment was registered (Tr. 
10-11, 18-19, 23, 33-36, 186). When the officers arrived 
they were peaceably admitted to the premises by White 
and they found appellant in a bedroom clad only in his 
undershorts (Tr. 11-12, 14, 34-36, 186). The appellant 
was shown the warrant for his arrest and the officers 


TIt ig well established that flight of the accused is competent 
evidence against him from which consciousness of guilt may be 
inferred. United States v. Gicinto, 114 F.Supp. 204, aff’d 212 F.2d 8, 
cert. denied, 348 U.S. 884 (8th Cir. 1954). Edmonds v. United States, 
106 U.S. App. D.C. 378, 273 F.2d 108 (1959); Green v. United 
States, 104 U.S. App. D.C. 28, 259 F.2d 180, cert. denied, 359 U.S. 
917 (1958) ; Liggins v. United States, 54 U.S. App. D.C. 302, 279 
Fed 881 (1924) ; and Allen v. United States, 164 U.S. 492 (1896). 
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proceeded to place appellant under arrest (Tr. 12, 34). 
After being advised of his constitutional rights appellant 
was asked if he had any money in the apartment, in an 
effort by the officers to locate the fruits of the crime, but 
he offered a negative response (Tr. 12-18, 34-87, 42-43, 
188). While appellant was in the process of getting 
dressed the officers made a search, in the presence of ap- 
pellant, White, and one John E. Mason, a friend, who 
was present when the officers arriver, limited to the im- 
mediate area of the bedroom only (Tr. 18-19, 27, 36-38, 
44-45, 186-187). During the course of the search the 
officers found $47 in money (in assorted bills) and two 
Trailways bus tickets, dated September 9 (that day), to 
New York City, concealed beneath the bedroom rug (Tr. 
20-23, 36-39, 186-188). The appellant, as well as any of 
the others present, denied any ownership or knowledge 
that the money and tickets were under the rug (Tr. 36- 
87, 186-188). Appellant testified that the officers were in 
the apartment approximately 15 to 20 minutes (Tr. 18). 
Officer Blancato testified that the actual search was con- 
ducted no longer than two or three minutes (Tr. 36). 

Because the $47 was found the day following the rob- 
bery, concealed under a rug in appellant’s bedroom after 
appellant said there was no money on the premises and 
because appellant claimed no knowledge or ownership of 
the money after it was found and because the money was 
found with two bus tickets dated that very day, we think 
it was reasonable for the officers to infer that the money 
found was loot from Dupont Laundry. Since the two bus 
tickets were dated that day and were discovered with the 
money, we think it was reasonable for the officers to infer 
that they evidenced intended flight. Thus, the necessary 
privity between the commission of the crime and the arti- 
cles seized is clearly apparent. Accordingly, the motion 
to suppress was properly denied. 


18 


Ill. Having been convicted of robbery, assault with intent 
to rob, and assault with a dangerous weapon, appellant 
was validly committed pursuant to a general sentence 
of twenty months to five years. Mistakes, if any, in the 
judgment and commitment papers are not grounds 
for reversal but may be remedied by order of the court 
pursuant to Fed. R. Crim. P. 36. 


(Tr. 236-2387) 


Appellant urges error due to the vagueness of the form 
of the judgment upon which appellant was sentenced in 
that it fails to clearly delineate the charges upon which 
he was found guilty, fails to show that it is a verdict of 
guilty, and fails to show whether the sentence is for one 
or more counts, whether it is concurrent or consecutive 
and, if it is consecutive, when each term is to begin. 

We submit that the judgment is sufficiently clear to 
protect the appellant in all respects and to apprise him 
of his adjudged conviction and commitment. The perti- 
nent text of the judgment and commitment form reads as 
follows: 


“Tt is adjudged that the defendant has been con- 
victed upon his plea of not guilty and a plea of guilty 
of the offense of robbery—22 D.C. Code § 2901; as- 
sault with intent to commit robbery—22 D.C. Code 
$501; assault with a dangerous weapon—22 D.C. 
Code § 502 as charged... . It is adjudged that the 
defendant is guilty as charged and convicted. It is 
adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his author- 
ized representative for imprisonment for a period of 
twenty (20) months to five (5) years”. 


The official transcript of the proceedings disclose that 
the jury found appellant guilty as charged. The official 
transcript of the sentencing proceedings reveals the pro- 
nouncement of a general sentence for the offenses charged 
as follows (Sent. Tr. 1-3): 


8 Supra at p. 2. 
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“William Taylor: You are committed to the cus- 
tody of the Attorney General of the United States 
to serve in such institution as he may designate for 
a period of 20 months to five years.” 


The docket entries of the Court state that on June 2, 
1967 the appellant was sentenced to a term of imprison- 
ment for a period of twenty (20) months to five (5) 
years. 

There can be no doubt that the judgment and commit- 
ment papers, the sentence transcript ® and the docket en- 
tries all make reference to the imposition of a general 
sentence of imprisonment for a period of twenty months 
to five years. The general rule in the other circuits and 
in most state courts is that the imposition of a general 
sentence on several counts is valid so long that it does 
not exceed the aggregate of the permissible sentences.” 
And, this court has impliedly sanctioned the use of gen- 
eral sentences in Kosmos v. United States, 111 U.S. App. 
D.C. 234, 296 F.2d 356 (1961). 

Here, the general sentence imposed by the District 
Court of four months to five years did not exceed the 
maximum prescribed by statute for any of the offenses 
charged in any one of the counts under which appellant 
was convicted." The case therefore falls within the rule 
frequently cited by this court that a judgment upon an 
indictment containing several counts, with a verdict of 
guilty on each, will be sustained if any count is good and 
sufficient in itself to support the judgment and if the 
sentence is less than the maximum punishment authorized 


2In Kennedy v. Reid, 101 U.S. App. D.C. 400, 249 F.2d 492 
(1957) this Court held that the oral pronouncement of sentence 
constitutes the judgment of the court and that the authority for 
the execution of the court’s sentence is that judgment—the commit- 
ment being only mere evidence of that authority. 


20 The cases are collected at 91 ALR.2d 511. 


12The maximum sentence which could have been imposed for 
robbery and assault with intent to rob was fifteen years, and ten 
years is the maximum for assault with a dangerous weapon. 
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by statute for conviction under any one count. Barenblatt 
v. United States, 360 U.S. 109, 115 (1959) ; Whitfield v. 
Ohio, 297 U.S. 431, 489 (1936) ; Kosmos v. United States, 
111 U.S. App. D.C. 234, 296 F.2d 356 (1961) ; Roviaro 
v. United States, 353 U.S. 53 (1957); Hirabayashi v. 
United States, 320 U.S. 81, 85 (1942). 

Appellant’s assertion of vagueness based on an alleged 
failure of the District Court to delineate the charges and 
failure to show a verdict of guilty are groundless. The 
judgment and commitment form specifically says “defend- 
ant is guilty as charged and convicted” and, “has been 
convicted upon his plea of not guilty, and a plea of guilty 
of the offense of .. .”, and designates the charges if not 
the particular counts. This, of course, is based upon the 
determination of guilt as it appears in the official tran- 
script (Tr. 236-237). To be sure, the phrase “plea of 
guilty” is not correct as it appears in the judgment and 
commitment form (it should read “verdict of guilty”). 
But the proper remedy to correct this irregularity is gov- 


erned by Fed. R. Crim. P. 36 which provides for the 
remedying of clerical mistakes in judgments arising from 
oversight or omission by order of the court; not reversal. 
Kennedy v. Reid, supra. 


12 See also Friday v. United States, D.C. Cir. No. 19,612, decided 
May 6, 1966 (unprinted opinion) ; Fabianich v. United States, 112 
U.S. App. D.C. 319, 302 F.2d 904 (1962) ; Gojack v. United States, 
108 U.S. App. D.C. 130, 280 F.2d 678, 687 (1960) ; Gibson v. United 
States, 106 U.S. App. D.C. 10, 268 F.2d 586, 589 (1959) ; Robinson 
v. United States, 938 U.S. App. D.C. 347, 210 F.2d 29 (1954). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
Assistant United States Attorneys. 


H. YALE GUTNICK, 
Special Attorney 
to the United States Attorney. 
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